i

DOCUNENT RESOAZ

07995 - (C€3288399)

((Claias for Lump~Sum Paysent of innual Leave]. BE-191474. Noveaber
20, 1978. 4 pp.

Decision re: Delbert E, Nize; by Robert ¥, Keller, Deputy
Coaptroller General.

Contact: Office of the General Counsel: Personnel Lav Natters I,

orqanization Concerned: Department of the Alr Force.

Authority: (P.L. 93-161; 87 Stat. 7C5; 5 0.5.C, 6303¢(b)). 5
U.85.C, 56301, 44 Comp. Gen. 337. 44 Comp. Gén. 339. Air Porce
Regulation 40-671, B-186684 (1%77).

A former civiiian employee appealed the disallowance of
his claim for a luap~-suam paynent fur 30 hours of aonual leave.
The claim was deni¢d because the euplolau had not sexrved ‘90 days
as required by 5 U.S.C. 6303. Although eaplcyess -iith teaporary
appointasnts of 90 dnya Or more may hov bave liave credited
before 90 duys of £€TV: ce aro coapleted, there is no anthority
for retroactive application in this case. Disallowacre 0f the
claim vas sustained. (HERS)
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THE COMPTROLLEF GENE.YAL
DECISION OF THE UNITED STATES
WABMINGTON, . C. 20548 3q1
FILE: B-191474 DATE: November 20, 1978

MAT ITER OF: Delbert E, Mize - Claim for lump-sum
payment of annual leave

DIGEST: 1. Claim for lump-sum payment for 30 hours
of annual leave by former employee of
Department of the Air Force was properly
denied where temporary appointment was
terminated by Department effective
September 7, 1973, 'after a period of 89
days, since appliciblz provisions of
5 U.S.C. 8 6303(b) required employee's
retention on the rolls of the Depart-
ment for a continuous period of 90 cal-
endar days before the annual leave he
earned was credited and available for
use.

2. Employee's appointment for approximately
1 year was termirated September 7, 1973,
for lack of work and his claim for lump-
sum leave payment was disallowed beczuse
‘he had not served 0 days as required by
5 U.8.C. § {303, Section 2 of Pub. L.
No. 93-1b1, December 14, 1973, B7 Stat.
705, amended 5 U.S.C. 8§ 6303(b), and
employers with appointments of 90 days
or more may now have leave credited.
However, we find nc authority for appli-
cation of amended statute retroactively
to September 7, 1973.

‘3. In the absence of specific statutory
authority, purported advice of Govern-
ment agents miy not establish liability
of United States even though advice is
given in performance of official duties.
B- 186684, February 2, 197f. and 44 Conp.
Gen. 337, 339 (1964),

This decision is in response to = letter dated December 20,
1977, from M». Delbert E. Mize, appezling the disallowance by
our Claims Division of his c¢laim for a' lump-sum payment for 30
hours of annual leave as a former emplieyee of the Department of

the Air Force.
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The record shows that Mr, !Mize was given a temporary
appointment for the period June 11, 1973, through June 19, 1974.
However, Mr. Mize served only between June 11 and September 7,
1973, because his appointment was terminated on the latter date
due to lack of work. Settlement Certificate Z-1202301,

DPecember 1, 1977, concluded as follows:

"Since you served in an appointment for less
than 90 days, under the provisions of subsection
6306(b) [sic] [5 U.S.C. B 6303(b) (1970)), you are
not entitled to be reimbursed fir» the annual leave
which you earned. Accordirgly, because this Office
has no authority to waive or mrdify a statute or
statutory regulation, your claim for reimbursement
for 30 houra annual leave may not be allowed."

Mr, Mi.e has presented no new evidence on appeal, nor has he
allegec¢ any error of fact or law contained in Settlement Certifi.
cate Z-1202301, Pecember 1, 1977. However, Mr. Mize contends
that the adjudication of cur Claims Division does not satisfy his
claim nor address itself to the matter. Mr. Mize also contends
that persons in hiz Civilian Personnel Section assured him he
would receive his leave time because the 90th day was Saturday, a
nonworkday. In addition, Mr. Mize rc~uests reconsideration due
to the change in the applicable statute 1.".th he contends demon-
strates the inequity of the rule at the time of his termination.

On September 7, 1973, civilian employees of the Federal
Government were entitled to annual leave under the provisions of

5 U.S.C. § K303 (1970), which stated in pertinent part as follows:

"{a) An employee is entitled to annual leave
with pay which accrues as follows-—

* L] L 4 % #*

"(2) three-fourths day for each full
biweekly pay period ® # # for an employee
with 3 but less than 15 years of service; and

. "(») Notwithstanding subsection (a) of this
saction, an employee is entitled to annual leave
under this subchapter only after being currently
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employed for a continuous period of 90 days under
ona or more appolntments without a break in service.
After completing the 90-day period, the mpluyee is
entitled to be tredited with the leave that would
have accrued to him under subsection {a) of this
saction except for this subsection.”

Since Mr. Mize's first day of employment was June 11, 1973,
and his termination dute was September 7, 1973, it is apparent
that he served for a period of 89 days. Air Force Regulation
40-630, paragraph 7o, in effect on September 7, 1973, implemented
the applicable provisions of.5 U.S.C. 3 6303 by stating that an
emplcyee must have been currently on the rolls in either a pay or
nenpay statuf, for a continuous period of 90 calendar ‘days tefore
the annual leave he earns is credited and availabls, for use., If
he is sepurated before he completes thie YO-day quslifying period,
he receives no credit for annual leave snd iz noc entitled to a
lump-sum payment f'or leave.

The statutory- pr0visicns of 5 U.S.C. § 6301 et seq. govern
the leave system for Federal employees and it is the recponsibil-
ity of the heads of departments and agencies to administer the
annual leave system within the framework of those laws. &s stated
by our Claifid Division we have no authority to waive a statutory
provision. Moreover. we do not have. authorit; to direct a depart-
ment or agency in regard to ‘the date established for the termina-
tion of an employee. Therefore, under the statutory provisions
applicable on September 7, 1973, Mr. Mize 1s.precluded from any
entitlement to annual leave under the circumstances presented.
While Pub. L. No. 93-181, 8 2, December 14, 1973, 87 Stat. 705,
amended 5 U.5.C. 8 6203(b), effective December 14, 1973, and
emplceyees with temporary appointments of 90 days or more may now
have leave rredited before 90 days of service, we find no authority
for retroactive application of the amended provision to Mr. Mize's
claim.

In view of the preceding analysis and the statutory provisions
controlling Mr. Mize's claim, the purported advice by Civillan Per-
sonnel officials does not provide a basis for rllowing the claim.
As we stated in our decision B-186684, February 2, 1977, "® % % ip
the absence of specifi+ statutory authority, the United States is
not liable for the errcneous actions ¢f its officers, agents, or
employees even though committed in the perf<rmance of official
duties." See also 44 Comp. Gen. 337, 339 (1964).
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Accordingly, the disallowance by our Claims Division ia
suatained.

\

Deputy &mﬁiiézﬂsbéégQQZL

of the United States






